2 


DYITP TON. HOP "3 


OF TI HE 


Right Honourable Lucins Henry (Cary) Viſcount Falkland . 
of the Kingdom of Sco7/and; one of the Reſpondents to 


the Appeal of the Honourable James Bertie Eſq; and E/:- 
zabeth his Wite, Appellants. 


"Ss * HAT Jobs Cary, Eſq; being ſeized in Fee of a real Eſtate of 2009 pound per Annum and upwaras, 

The Will , | On the 1th of Sept. 1625. made his laſt 1W;l!, and thereby revoking all former Wills, he gave and deviſed all is 
zorh Sept. bY Mannors, I ands, Hereditaments, and Eſtate whatſoever, (except ſome ſmall part therein excepted):unto John Grout, 
1685, and William Whitlock, Eſ7; and 


| their Heirs, for the perfermance and payment of ſome truſt, and !egacics therein 
mentioned, and long ſince ſatisfied. | 


And after payment thereof. he did will and declare his mind to be, that ihe ſaid John Grout and Willem \ hitlock, and 
their Heirs, ſhould ſtand, and le ſeized and poſſeed of all the ſaid Mannors, Lands, and Eſtate, (except as therein 15 excepted ) 
in truſt for Elizabeth Willoughby his Conſon, (the now Appellant) ſole Dzevghter and Heir of the late Lord V\ 11oughby gf Parham, 
in caſe ſhe ſhould within three Jear;, next after his{ the ſaid John Cary s deccaſ-) b: law ully married, according to the litre; 
and praice of the Church of England, unto F. .ncis I crd Guildford, eldeſt Son of the late I ord Keeper, for her life, and afler her 


death, in caſe ſuch marriace ſrould be had and take effeF, in truſt for ber eldeſt Son, and al! her ov the faid Francis Lord 
Cuilitorc, 10 be begotien ſucceſſto:ly in ſpecial Taile Maile 

And in aefault of fuco ITe, or in cafe the Aarriag? ſhouldnot take effeZ wil hin the ſaid three years, then in either 
caſes, in1mediately from and after either the ſail CorrtTngencice happening. 


Ir tru} for \rthony (Cary) Viſcount Falkland for his life, and after his death in truſt tor bis fir Son, and all other his Sons 
ſrcceſſreely, in taile male, an4 in acfault of ſrch ifuc, 


ef 1 
wy 


{n trijt for Fexward Cary Efgs (the prejent 1 9rd Faikland's Father) for his life, and after his deccaſe, in truſt for his fir? 
Sor, and ail Ei; Sons ſucce;jtucly in taile male, the remainder over to the right Heirs of the ſai John Cary. 
find deviſed Ull bis Leaſchold Eſtate to his ſaid Truſtees, in truſt as the ſaid Free hold Premiſſes are deviſed, and 


tare the fad Willuum Whitlock Lf, aud Proxer North ES: K xecutors of the ſaid Li, and willed his Furniture 
and Goods (except Plate) at Stanwell, mm trujt fer the bencfit of the perſons that ſhould enjoy h1s ſaid real Eſtate, by virine of his 
Will, which it ill is agreea on both fid-s. 


That after making the ſaid Will, the ſaid Johr Cary added a Codicil, reciting the ſaid truſt, and appointments of his 
ſaid Eſtate, and thereby Geclared it to be his Will. 


: That is cra'e the i/arriaze ſhould take effet before the ag 's of Conſent of the ſaid Parties, or either of them, then unleſs the 
055. ſame ſpould be conſirimed by both at the ages of Conſent, the ſaid .lizabeth ſhould have no benefit of the ſaid appointments, other 
than ſhe ſhould } ave had, in caſe the ſaid Marriage bad never been ſolemnized. 
It is not niaterial in what manner Johx Cary, by any former Will, had given his Eſtate to Mrs. Bertie, becauſe by this 
laſt Will he hath expreſfsly revoked and made void all former Wills and Declarations whatſoever. 
Alſo that John Cary inter-marricd, and had a great Fortune with the Lady Baſh, (Aunt to the late Lord Keeper North) 
and was thereby induced to make areturn of this Match to the preſent Lord Guildford. 


The ſaid John Cary dyeth, and the three years next after his death expire, (the Marria 
The Appellant Elizabeth was married beforethe Lord Gui/dford. 


ge not ſolemnized,) 


And in default of ſuch Iſſue, or in caſe the Marriage fhouldnot take effe# within the ſaid three years, thin in either 
caſes, i71mediately from and after either the ſaid CormTAgencier happening. | 
Ti trult for Anthony (Cary) Viſcount Falkland for his life, and after bis death in truſt for bis firs Sor, and all other his Sons 
freely, in taile male, ar4 in acfault of frck ifuc, : 

tn trijt for Feward Cary Eſq (the prijent 1 97d Faikland's Father) for his life, and after his deccaſe, in truſt for his fir, 
Sor, and ail ki; Sons ſucce;jtucly in taile male, the remainder over to the right Heirs cf the ſai! John Cary. 

m_ ; —__ all his Leaſchold Eſtate to his ſaid Truſtces, in truſt as the ſaid Free hold Premiſſes are deviſed, and 
Wlcc IE 


ad Willum Whitlock Ef;, awd Prager North Ef;; Executors of the ſaid Viill, and willed his Furniture 


and ood; (except Plate) at Stanwell, mm trujt for the bencfit of the perſons that ſhould enjoy hs jard real Eſtate, by virtue of his 
VVill, which (Till is agreed on both ſid-s. 


That after making the faid Will, the ſaid John Cary added a Codicil, reciting the ſaid truſt, and appointments of his 
ſaid Eſtate, and thereby Ceclared it to be his Will: 

; That in c4% the 5/arriaze ſhould take effeF before the ag s of Conſent of the ſaid Parties, or either of them, then unleſs the 
035. ſame ſhould be conſirmed by both at the ages of Conſent, the /«id .lizabeth ſrould have no benefit of the ſaid appointments, other 
than ſhe ſhould ] ave had, in caſe the ſaid Marriage bad never been ſolemnized. 


It is not niaterial in what manner Johx Cary, by any former Will, had given his Eſtate to Mrs. Bertie, becauſe by this 
laſt Will he hath expreſsly revoked and made void all former Wills and Declarations whatſoever. 


Alſo that Jokn Cary inter-married, and had a preat Fortune with the Lady Baſh, (Aunt to the late Lord Reeper North) 
' co . and was thereby induced to make areturn of this Match to the preſent Lord Guildford. 
. OF, 


The ſaid John Cary dyeth, and the three years next after his death expire. (the Marria 
The Appellant Elizabeth was married before the Lord Gui!dford. 


Edward Cary dyeth, leaving the Reſpondent his only Son and heir. 

May 1694. ,. And in May 1694. Anthony Viſcount Falkland dyeth without iſſue male, whereby the Reſpondent (the preſent Lord 

Lid Falk- Falkland) is intitled to the ſaid Eſtate, according to the appointment and expreſs limitation of the ſaid Will. 

land died. That 7Jzly 16. 1687. the ſaid Lord Guildford, by his Guardians, did in writing ignite to the Appellant Elizabeth, and | 
Ju.y 154, her friends, that he had then lately attained the age of Conſent, and was ready to conſummate the Marriage 3 but then 

1 687. alſo gar \ppellant and her Friends a ſecond time refuſed the Marriage, unleſs it might be upon ſuch terms as they de- 


mande > Which were forcign, and not required by the ſaid Will, and ſuck as neither the ſaid Lord Guildford, then in 
his Infancy, or his Guardians, could agree or perform. 


The faid Reſpondent inſiſts that it is not material thro whoſe default the ſaid Marriage was not had, ſince, by the 
expreſs Proviſion of the Will, the Appellant was not to have the Eſtate, in cafe the Marriage did not take effect ; bur 
in default thereof the Eſtate was to g0 over to the Lord Faliland. 

Tha: no man can tel] what Will to make.or how to ſettle his Eſtate, by the laſt ſolemn act ofhis life,(if a Will, as this is) 
mae advitedly plain in the expreſtion, executed and done according to the Laws and Statutes for that purpoſe, ſhall by 
tzrmiſe (directly contrary to the exprel> declaration of the Teſtator'sintention or conſtruction be ſubvertea, and not 


wy the preſent Lord Halkland, but all deviſees of Eſtates will hereafter be precarious in the expoſition of VVills, be 
they never fo plain, ard the intention :5{ully expreſſed as words can expreſs it. 


Ceca! 25, 


& 
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ge not ſolemnized,) 


Ang. 1692. 
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”[ ? YO 8 \# h 5,» Saud 4 
v2r0jore too Refpondert bumbly hopes, that zour Lordſh: 


fore {oc eſpo ps will diſmiſs the Appeal, 
iT Aſpirin 63 faid Decree made by the Lord Chacicellour, with the aſfiſtance and 
eQNTHrrence of the t9 Chief Fuſtices, aorceable to the rules cf Law and Equity. 


